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The role of trustee implicitly involves decision     
making – taking multiple sources of information into 
account, making a considered decision,              
understanding the implications of that decision, and 
being held accountable for it.  

A trust deed will often require unanimous decision 
making. Where there are concerns that one trustee 
is or is becoming mentally incapable, it can become 
a significant hurdle for the other trustees. 

The early symptoms of dementia can be easily 
missed in personal as well as professional           
relationships, and although dementia can occur at 
any age, it becomes more common later in life.  A 
common case is the family trust with one or both 
parents as trustees together with one or more of 
their children, and one of the elderly parents begins 
to show signs of dementia. 

This poses a problem for trustees who have a        
co-trustee who has lost capacity. Some trust deeds 
allow the settlor to appoint and remove trustees, 
and s 43 of the Trustee Act can be used to replace a 
trustee where this power is lacking. However, some 
co-trustees will need to apply to the Court under s 
51 of the Act where the removal and replacement of 
the trustee becomes inexpedient, difficult or       
impracticable.  

Even given the assistance of the court, the process is 
difficult. A trustee who lacks mental capacity cannot 
sign documentation to transfer the property held by 
the trust to the new and continuing trustees.  

Where dementia is diagnosed early, legal           
documents can be put in place. This will generally 
include an Enduring Power of Attorney (EPOA) for 
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Property. An EPOA appoints someone to make   
decisions about your property and your finances if 
you are no longer able to. However, the practical 
difficulty from a trustee perspective is that there is no 
symmetry between the Protection of Personal and 
Property Rights Act 1988, the Trustee Act 1956 and 
the Land Information New Zealand (LINZ) rules   
regarding who can authorise the transfer of property.  

An attorney appointed under an EPOA cannot sign 
trust documentation on behalf of the trustee, as the 
attorney is only authorised to act in relation to the 
person’s personal property, not the property owned 
by the person as a trustee. Importantly Land On Line 
does not permit an attorney to sign land transfer 
documents of behalf of a trustee who has lost mental 
capacity.  

The only way to remedy the situation is to apply to 
the High Court under s 52 of the Trustee Act to vest 
the trust property concerned in the new and         
continuing trustees. This is an expensive and     
sometimes lengthy exercise, particularly where the 
trust does not earn income and its only asset is a 
family home.  

A proactive approach for trustees is to be aware and 
alert to signs of the onset of dementia. These can 
include advanced age, dependency, failing memory, 
changes to personality, lack of decisiveness,         
departure from previous arrangements, as well as 
physical, mental and emotional instability.  

Where signs are recognised, it is important to act 
quickly to avoid facing greater problems down the 
track.  
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Trustee Appointment 

& Retirement 
 

“How to retire as a trustee” 

The removal (and appointment) of trustees is most commonly 
dealt with in accordance with the terms of the trust deed or, where 
that does not assist, the Trustee Act 1956. However, in some    
circumstances the assistance of the Court will be required.  

Accordingly, the first step is to check the trust deed.  While it is 
true that a trustee cannot be compelled to remain a trustee, not all 
trust deeds allow a trustee to retire when they choose.  Where the 
deed does provide for removal, it is important to follow the terms 
of the trust deed. Arrange for a deed of retirement to be prepared 
(or whatever document is required by the trust deed) and signed 
by all trustees.  

The second step is to establish whether there will be any objection 
to the retirement. The retirement of a trustee can be expensive 
where the trust has property interests, all of which will have to be 
transferred from the retiring trustee to the new and continuing 
trustees. Co-trustees may object to the cost, or may object to a 
retirement because of concerns over liability. If agreement cannot 
be reached, under s 46 of the Trustee Act a trustee who wishes to 
retire can give notice of their intention to retire to their               
co-trustees, to the person with the power of appointment and 
removal of trustees, and pass the trust’s accounts to the Registrar 
of the High Court, or can ask the Court to appoint a new trustee. 
These may be necessary steps as it is important to note that a 
trustee remains personally liable until their retirement. 

Where the deed does not permit retirement, section 43 of the 
Trustee Act can assist. This requires the preparation and execution 
of a deed of retirement of trustee. The deed will need to be 
signed by the retiring, continuing and new trustees. Note that 
where the document is a deed, the signatures of all trustees must 
be witnessed – this is very important.  Take care to ensure that 
there is always a sufficient number of trustees – check the trust 
deed to confirm this.  

While most cases involving removal of trustees are against the 
trustee being removed, there are often instances where the     
application is brought by a trustee who wishes to retire. This may 
be due to inaction by other trustees, deadlock of the trust due to 
conflict, or the absence of a co-trustee. Section 51 of the Trustee 
Act gives the Court the power to remove a trustee where it is also 
appointing a new trustee, and where it is “inexpedient, difficult or 
impracticable to do so without the assistance of the Court.” 

Where a trustee is appointed or removed with the assistance of 
the Court it may be necessary to also apply for vesting orders to 
be made transferring any trust property to the new trustee. This 
might also be required where a trustee has retired but has not or 
will not complete the associated formalities.  

Once a trustee has retired, ensure the following administration is 
attended to promptly: 
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CHECKLIST 

√ 
Check the Companies Office 

records show correct transfers 

of shares 

√ 
Check certificates of title show 

correct proprietors 

√ 
Update signing authorities with 

banks or other  institutions 

√ 
The retiring trustee must advise 

Inland Revenue of their           

retirement  

√ 

Where the trust is GST-

registered, the retiring trustee 

must advise the Commissioner 

of Inland Revenue in writing of 

their  retirement. Note that a     

trustee will be liable for GST    

until the IRD has been notified 

in writing 

√ 

The retiring trustee should      

advice the trust’s beneficiaries, 

advisors, accountant, lawyer 

and any other related party. 
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Simple Asset & Estate 

Planning 
 
Traditionally, an individual had two documents recording their 
wishes for the protection and distribution of their assets – a Will, to 
provide direction when its maker was dead, and a Power of     
Attorney, to provide direction when its maker was alive but lacked 
mental capacity.  

Today, the key components of asset and estate planning often 
comprise the following four documents: 

( 1 ) Will 

Any adult who has a child or who owns property should have a 
will. This can relive financial strain on your family following your 
death and make sure your wishes are carried out. If you die     
without a will your property will be distributed by either the     
Administration Act – usually division in set proportions among 
your family; and/or the Relationship Property legislation.  

It is important to note that your will is automatically revoked if you 
marry, re-marry, or enter into a civil union, unless the will is made 
in contemplation of that marriage or civil union. Note the same 
does not apply to de facto relationships.  

Care should be taken to properly identify the will-maker’s assets 
and how they are owned, especially where an associated trust is 
involved. A will purporting to dispose of assets that are not owned 
by the will-maker can and will result in claims being made against 
the estate that will incur time and money to resolve.  

Where a will-maker is also the settlor of a trust, it is common for 
the settlor’s will to link to the trust. However, care is required to 
consider whether this is in the best interests of the surviving 
spouse or partner.  

(2) Trust and Memorandum of Wishes 

A trust is a flexible device for the ownership and distribution of 
property, and is commonly used in New Zealand for a number of 
reasons.  

Probably the most valid standalone reason for settling a trust is the 
protection of assets for the settlor’s children and grandchildren. 
Nominating children as beneficiaries of a trust is the optimal way 
to allow them the benefit of their predecessor’s wealth, without the 
risk of it being dissipated through spending or unwise decisions. 
However, there are other factors to be aware of when considering 
settling a trust later in life, the primary example being the current  
Residential Care Subsidy scheme, as settlement later in life may not 
always be as effective as ensuring a Residential Care Subsidy the 
settlor might think.  Advice before settling a trust is strongly     
recommended where the primary consideration is  entitlement to 
a Residential Care Subsidy. 

A memorandum of wishes to accompany the trust is not a legal 
document, but is a way to provide guidance to trustees following 

the death of the settlor. It is very important that it is reviewed over time 
and amended to address changing family circumstances.  

(3) Contracting Out agreement for the purposes of 

the Property (Relationships) Act 1976 

In the event of separation or death this Act divides all relationship  
property equally unless the Court decides that there are exceptional       
circumstances that should prevent this. Section 21 allows couples to 
contract out of the Act and make their own private  agreement to   
determine the status, ownership and division of their property on    
separation or death. This is called a Contracting Out Agreement. It can 
be made at any stage of the relationship although it is advisable to do 
so before the  relationship has lasted 3 years.  

Many people are happy to divide their property equally, however an 
agreement might be useful for couples bringing significant assets into 
the relationship that they wish to keep separate, or for providing for 
children from previous relationships. 

Section 61 of the Property (Relationships) Act provides that a surviving 
partner or spouse has the option following the death of their spouse or 
partner to elect to apply for a division of property under that Act, or to 
accept any testamentary bequest left under their will. Many contracting 
out agreements provide that the survivor will not elect Option A (to 
make an application under the Act) pursuant to the Act.  

(4) Enduring Powers of Attorney 

An Enduring Power of Attorney (EPA) is a document that allows you to 
appoint a person to take care of your welfare or your property. If you 
were to be incapacitated without an EPA and there is a need for   
someone to make decisions about your property or welfare it is      
necessary to apply for the appointment of a welfare guardian and / or 
property manager to the Family Court under the Protection of Personal 
and Property Rights Act 1988. This can be both time consuming and 
expensive and can become a further burden on family already coping 
with a stressful situation.   

A Personal Care and Welfare EPA will only come into effect if you   
become mentally incapable, and will cover your health, living          
arrangements, and care decisions. A Property EPA can either be     
effective immediately, or only if you become mentally incapable, and 
covers your finances and assets. You can suspend or revoke your EPAs 
any time you choose provided that you still have mental capacity.  

An EPA provides peace of mind as you know that people you trust will 
be the ones to make decisions about your life and your possessions, 
and that people close to you will not have to seek the assistance of the 
Court in caring for you.    

As no-one can know what might happen in their future, current EPAs 
are a very important component of asset and estate planning. 

“Key documents and 
making sure they work 

together…” 
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NZ CA Members Key Contacts 

 
 
 
 
 
NZ CA Limited was formed in May 2001 and  currently has 28    
independent Chartered Accounting firms in 35 locations    
throughout New Zealand. NZ CA has a ‘nationwide’ network   
spanning from Kaitaia to Invercargill and has further potential to 
grow. Members of NZ CA share resources to provide the ultimate 
innovative and practical business advice tailored to their clients’ 
requirements.   
 
NZ CA Member firms have access to specialist expertise in the  
areas of tax, accounting, business growth, benchmarking and    
valuation throughout the network of members and through NZ 
LAW Limited, a ‘nationwide’ network of 58 independent legal  
practices. 

Accountants Hawkes Bay - Napier   (06) 843-4868 

BM Accounting Ltd - Hastings   (06) 876-7159 

 - Waipawa (06) 857-8901 

Bavage Chapman Ltd - Warkworth (09) 425-9835 

BW Miller Dean Ltd  - Wellington (04) 910 3340 

Brophy Knight & Partners - Ashburton (03) 307-9051 

Candy Gillespie - Matamata (07) 888-7089 

Chapmans Chartered Accountants - Auckland (09) 831 0205 

Duns Limited - Christchurch (03) 365-0768 

Focus Chartered Accountants - Whakatane (07) 307-1141 

Gambitsis Crombie - Lower Hutt (04) 939-1975 

GS McLauchlan - Dunedin (03) 477-8192 

 - Queenstown (03) 477-8192 

Gyde Wansbone - Te Awamutu (07) 872-0585 

Harris Taylor - Hawera (06) 278-5058 

Iles Casey - Rotorua (07) 348-7066 

Marshall & Heaphy Limited - Greymouth (03) 768-7186 

Martin Wakefield - Timaru (03) 687 7122 

 - Christchurch (03) 343 4012 

McDonald Vague - Auckland (09) 303-0506 

McIntyre Dick & Partners - Invercargill (03) 211-0801 

Midgley Partners - Christchurch (03) 365-6900 

Naylor Lawrence & Associates - Palmerston N. (06) 357-0640 

 - Dannevirke (06) 374-4266 

nsaTax Ltd - Auckland (09) 309-6505 

RSM New Zealand  - Auckland (09) 271-4527 

RSM New Zealand  - Akl North (09) 414-6262 

RSM Hayes Audit - Akl Central (09) 367-1656 

Southey Sayer - Masterton (06) 370-0811 

Strettons - Taupo  (07) 376-1700 

Sudburys Ltd - Whangarei (09) 430-4888 

Vazey Child - Hamilton (07) 838-2169 

Whitelaw Weber Ltd - Kerikeri (09) 407-7117 

 - Kaitaia (09) 408-1220 

 - Kaikohe (09) 401 0991 

About NZ CA 

 
 
Directors: 
John Little  
Lance Burgess 
Peta Walker 
Clayton Webb 
 
Contact: 
Level 5, 203-209 Willis Street, Wellington 6011 
P.O Box 11253, Wellington 6142 
 
Phone: (04) 910 3340 
Fax: (04) 910 3339 
 
Website:  www.bwmillerdean.co.nz 
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